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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  3800 
[Circular  No.  2457] 

Exploration  and  Mining,  Wiiderness 
Review  Program 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Interim  final  rulemaking. 

summary:  This  interim  final  rulemaking 
provides  for  the  management  and 
protection  of  public  lands  under 
wilderness  review.  The  Federal  Land 
Policy  and  Management  Act  of  1976 
requires  that  certain  public  lands  be 
reviewed  to  determine  their  suitability 
for  inclusion  in  the  National  Wilderness 
Preservation  System.  Mining  operations 
may  continue  in  wilderness  study  areas 
during  the  review  in  the  same  manner 
and  degree  as  they  were  conducted  on 
October  21, 1976,  provided  that  no 
undue  or  unnecessary  damage  is  being 
done  to  public  lands  and  resources  in 
wilderness  study  areas  and  that 
environmental  protection  is  afforded. 
The  intention  of  this  rulemaking  is  to 
protect  potential  and  identified 
wilderness  study  areas  from  the  loss  of 
wilderness  suitability  that  might  result 
from  mining  operations. 

EFFECTIVE  DATE:  April  2, 1980. 

ADDRESS:  Any  suggestions  or  inquiries 
should  be  addressed  to:  Director  (520), 
Bureau  of  Land  Management,  1800  C 
Street,  N.W.,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Anderson  (202)  343-8537,  or 
Robert  C.  Bruce  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  in  the  Federal 
Register  on  January  12, 1979  (43  FR 
2623).  Comments  were  invited  for  60 
days.  Comments  were  received  from  160 
different  sources,  with  27  coming  from 
companies  with  mining  interests  of  one 
kind  or  another,  15  from  mining  groups 
and  associations,  21  from  environmental 
groups,  10  from  State  and  local  agencies, 
5  from  Federal  agencies,  3  from 
attorneys  and  78  from  individuals.  Also 
received  was  a  petition  commenting  on 
the  proposed  rulemaking  that  had  289 
signatures  in  addition  to  the  signature  of 
the  individual  who  submitted  the 
original  comments.  In  addition, 
comments  on  the  Bureau  of  Land 
Management’s  Interim  Management 
Policy  for  Wilderness,  the  policy 
statement  that  relates  to  areas  included 
in  this  rulemaking  were  considered  in 
the  preparation  of  the  final  rulemaking. 


General  Conunents 

The  general  comments  on  the 
proposed  rulemaking  were  extremely 
varied,  ranging  from  comments 
questioning  the  authority  for  issuing  the 
proposed  rulemaking  to  comments 
supporting  the  proposed  rulemaking  and 
urging  that  it  be  made  stronger. 

One  area  that  drew  several  strong 
comments  was  the  application  of  the 
proposed  rulemaking  to  wilderness 
study  areas  and  potential  wilderness 
study  areas.  Many  of  the  comments 
were  of  the  opinion  that  the  Federal 
Land  Policy  and  Management  Act  did 
not  give  the  Secretary  of  the  Interior 
authority  to  impose  restrictions  on 
mining  activities  authorized  by  the 
Mining  Law  of  1872  until  those  lands 
had  been  identihed  as  wilderness  study 
areas.  Some  comments  went  further  and 
indicated  that  even  if  an  area  was 
identified  as  a  wilderness  study  area, 
the  limitations  that  could  be  imposed 
were  less  than  those  contained  in  the 
proposed  rulemaking. 

Many  of  the  comments  indicated  that 
the  rulemaking  would  result  in  limiting 
mining  activities  on  all  450  million  acres 
of  the  public  lands  imtil  such  time  as  the 
wilderness  inventory  was  completed. 
The  Department  of  the  Interior  and  the  ' 
Bureau  of  Land  Management  do  not 
believe  this  to  be  the  case.  At  the  outset 
of  the  wilderness  inventory  process,  the 
Department  of  the  Interior  and  the 
Bureau  of  Land  Management  recognized 
that  not  all  of  the  public  lands  had 
wilderness  characteristics  and  many 
millions  of  acres  would  be  eliminated 
during  the  inventory  process.  ^ 

All  of  the  public  land  states  except 
Alaska  have  completed  their  initial 
wilderness  inventory.  The  initial 
inventory  covered  approximately  175 
million  acres  of  public  lands  and 
unsurveyed  islands.  As  a  result  of  this 
initial  inventory,  approximately  46.4 
million  acres  have  been  identihed  for 
intensive  inventory,  eliminating 
approximately  117  million  acres  in  the 
public  land  States  outside  of  Alaska 
from  further  consideration  in  the 
wilderness  inventory  process,  thus  ' 
removing  them  from  the  restrictions 
imposed  by  this  interim  final 
rulemaking.  The  intensive  inventory 
process  will  further  reduce  the  acreage 
that  is  included  in  the  wilderness  study 
areas  and  the  amount  of  the  public  lands 
that  are  subject  to  this  interim  Hnal 
rulemaking.  The  inventory  process  will 
proceed  as  rapidly  as  possible. 

However,  until  the  inventory  process  is 
completed  on  September  30, 1980,  the 
Secretary  of  the  Interior  has  the 
responsibility  imposed  on  him  by  the 
Federal  Land  Policy  and  Management 


Act  to  protect  those  public  lands  being 
inventoried  for  wilderness  suitability 
from  activities  that  may  destroy  their 
suitability  for  inclusion  in  the 
wilderness  system.  The  interim 
management  policy  for  wilderness  and 
this  interim  final  rulemaking  are 
designed  to  give  that  protection  to  the 
lands  under  wilderness  review. 

Other  comments  felt  strongly  that  the 
Secretary  of  the  Interior  should  take 
steps  to  stop  all  activities  that  might 
damage  or  impair  the  wilderness 
characteristics  of  the  public  lands  until 
the  wilderness  inventory  process  is 
completed.  These  comments  stated  that 
lands  on  which  there  are  many  mining 
operations,  particularly  activity  in  the 
desert  or  high  mountain  country,  could 
never  be  restored,  so  that  mining 
activity  must  be  stopped.  This  group  of 
comments  wanted  the  proposed 
rulemaking  strengthened  significantly  to 
afford  the  protection  that  they  felt  was 
necessary.  The  interim  Bnal  rulemaking 
carries  out  the  Congressional  mandate 
contained  in  the  Federal  Land  Policy 
and  Management  Act  to  protect  lands 
that  are  being  inventoried  for  wilderness 
characteristics,  yet  allows  the 
continuance  of  certain  activities 
specified  by  the  Federal  Land  Policy  and 
Management  Act. 

This  interim  final  rulemaking 
addresses  five  different  practical 
situations  regarding  public  lands  under 
wilderness  review.  First,  it  establishes 
the  general  standard  that  public  lands 
imder  wilderness  review  must  be 
managed  so  as  not  to  impair  their 
suitability  for  preservation  as 
wilderness.  This  applies  to  all  uses  and 
activities  except  those  specifically 
exempted  from  this  standard  by  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act. 

Second,  those  mining  uses  that 
existed  on  October  21, 1976,  may 
continue  in  the  same  manner  and  degree 
as  on  that  date,  even  if  the  use  would 
impiair  wilderness  suitability. 

Third,  public  lands  under  wilderness 
review  may  not  be  closed  to 
appropriation  under  the  mining  laws  in 
order  to  protect  their  wilderness 
character,  and  so  are  open  to  the 
location  of  mining  claims. 

Fourth,  valid  existing  rights  must  be 
recognized. 

Fifth,  the  public  lands  must  be 
managed  to  prevent  undue  and 
unnecessary  degradation  of  those  public 
lands. 

The  interim  final  rulemaking  will 
assist  the  Department  of  the  Inte'rior  in 
its  responsibility  to  ensure  that,  when 
the  President  makes  his 
recommendations  to  Congress  for  areas 
to  be  included  in  the  National 
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Wilderness  Preservation  System,  each 
such  wilderness  study  area  satisfies  the 
dehnition  of  wilderness  contained  in 
section  2(c)  of  the  Wilderness  Act  For 
practical  purposes,  it  is  essential  that 
the  public  lands  contained  in  a 
wilderness  study  area  meet  the 
dehnition  at  the  time  the  Secretary  of 
the  Interior  is  scheduled  to  make  his 
recommendations  to  the  President.  This 
is  because  the  President  might  send  his 
recommendations  to  the  Congress 
immediately  on  receipt  of  the 
Secretary's  reconunendations,  with  the 
Congress  acting  quickly  on  those 
recommendations.  For  this  reason,  the 
interim  Hnal  rulemaking  requires  that 
the  lands  be  reclaimed  from  all  impacts 
that  impair  the  wilderness  suitability  of 
a  wilderness  study  area  by  the  time  the 
Secretary  of  the  Interior  is  scheduled  to 
make  his  recommendations  to  the 
President. 

Several  comments  suggested  that  a 
board  of  one  t)rpe  or  another  be 
substituted  for  the  authorized  officer  as 
the  decisionmaking  authority  on  plans  of 
operations.  The  suggestions  as  to  the 
composition  of  the  board  varied  with  the 
interest  group  represented  by  the 
comment  Mining  interests  wanted 
mining  specialists  and  environmental 
groups  wanted  environmental  experts 
on  the  board.  Since  the  Secretary  of  the 
Interior  and  those  officials  to  whom  he 
designates  his  responsibilities  have  the 
ultimate  responsibility  for  protecting  the 
wilderness  characteristics  of  the  lands 
under  wilderness  review,  it  is  essential 
that  they  make  the  decision  on  plans  of 
operations.  The  interim  final  rulemaking 
so  provides. 

Another  concern  expressed  in  the 
comments  was  that  the  final  interim 
rulemaking  and  the  interim  management 
plan  be  implemented  to  cause  the  least 
possible  interruption  to  the  public  use  of 
the  public  lands  under  wilderness 
review.  Every  effort  is  being  made  to 
carry  out  the  Congressionally  mandated 
wilderness  review  in  the  least  disruptive 
manner.  As  an  example,  the  Department 
of  the  Interior  is  attempting  to  identify 
those  lands  with  wilderness 
characteristics  as  rapidly  as  possible  so 
that  those  lands  not  possessing 
wilderness  characteristics  can  be 
returned  to  multiple  use. 

Many  of  the  comments  that  were 
general  in  nature  also  applied  to  specific 
sections  of  the  proposed  rulemaking  and 
will  be  discussed  in  that  part  of  the 
preamble  on  specific  comments. 

Specific  Comments 

Purpose — Several  comments  were 
made  on  the  purpose  section.  The  most 
prevalent  complaint  raised  in  the 
comments  concerned  the  use  of  the 


phrase  “potential  wilderness  study 
areas”.  A  few  of  the  comments 
questioned  the  authority  to  include 
potential  wilderness  study  areas,  llie 
interim  final  rulemaking  has  been 
amended  to  refer  to  “lands  under 
wilderness  review”,  because  this  phrase 
better  describes  the  purposes  of  the 
rulemaking.  Other  comments  on  this 
section  wanted  additional  language 
placed  in  the  section  that  would 
broaden  the  purpose  of  the  rulemaking 
to  include  the  specific  interest  of  the 
person  making  the  comment.  Except  for 
the  amendment  just  discussed,  this 
section  was  not  changed  because  it 
adequately  describes  the  purpose  of  the 
interim  final  rulemaking. 

Objectives — ^This  section  has  also 
been  changed  as  have  later  sections  to 
remove  the  reference  to  “potential 
wilderness  study  areas".  The  change 
was  in  response  to  several  comments. 
Several  other  comments  on  this  section 
expressed  the  view  that  the  objectives 
section  went  much  further  than  needed. 
After  a  careful  study  of  the  rulemaking 
and  its  objectives,  the  language  of 
paragraph  (a)  was  shortened  to  contain 
only  a  very  broad  statement  of 
objectives,  removing  some  of  the 
language  of  the  paragraph  that  was  too 
specific.  Finally,  this  section  was 
amended  to  delete  the  words  “the  spirit 
and  intent  of  when  referring  to 
consistency  with  the  United  States 
Mining  Laws.  As  the  conunents  pointed 
out.  the  rulemaking  is  to  assure 
consistency  with  those  laws  and  the 
amendment  makes  that  clear. 

Authority — ^The  comments  questioned 
the  use  of  section  303  of  the  Federal 
Land  Policy  and  Management  Act  as 
authority  for  this  rulemaking  and 
suggested  its  deletion.  After  studying  the 
comments  and  the  provisions  of  the 
Federal  Land  Policy  and  Management 
Act,  it  was  determined  that  sections  302 
and  603  are  the  basic  authority  for  the 
issuance  of  the  interim  final  rulemaking 
and  reference  to  section  303  has  been 
deleted.  Another  comment  wanted 
section  201  added  as  authority  for  the 
rulemaking.  While  section  201  is  part  of 
the  authority  for  conducting  the 
inventories  and  carrying  out  the  land 
use  planning  responsibilities,  it  is  not 
the  basis  of  the  authority  to  control 
surface  mining  activity,  the  purpose  of 
this  interim  final  rulemaking.  Thus,  the 
recommended  change  has  not  been 
made. 

Definitions — This  section  of  the 
proposed  rulemaking  was  the  focus  of  a 
large  number  of  comments.  Nearly  every 
term  in  the  section  was  discussed  in  one 
or  more  of  the  comments  and  a  number 
of  amendments  have  been  made  as  a 


result  of  the  comments.  The  comments 
made  the  point  that  the  term 
“reclamation”  was  defined  in  three 
different  places  in  the  definition  section. 
In  recognition  of  this  obviously  poor 
arrangement  of  the  section,  the  interim 
final  Remaking  consolidates  all  of  the 
information  concerning  the  term 
“reclamation”  in  one  paragraph, 
paragraph  (a).  The  new  definition  is 
shorter  and  clearer  and  meets  most  of 
the  points  raised  in  the  comments  about 
that  term. 

The  comments  on  the  term 
“environment”  requested  two  changes. 
The  first  change  reconunended  was  the 
addition  of  another  sentence  to  the  term 
as  it  appeared  in  the  proposed  \ 
rulemaking.  The  suggested  sentence  was 
further  elaboration  on  what  the 
environment  includes  and  was  not 
needed  because  the  existing  definition  is 
clear.  The  second  change  requested  was 
the  insertion  of  the  word  “mineral”  in 
the  listing  of  elements  making  up  the 
environment.  This  change  has  been 
adopted  because  minerals  are  an 
important  element  of  the  environment. 

The  term  “identified  wilderness  study 
area”  received  only  one  comment  other 
than  general  comments  that  referred  to 
the  term.  All  of  the  comments  wanted 
the  term  to  be  limited  to  roadless  areas 
of  5,000  acres  or  more.  The  5,000  acre 
and  roadless  island  limitation  has  been 
made  part  of  the  interim  final 
rulemaking  and  the  suggested  change  is 
included  in  this  section.  As  a  result  of 
suggestions  adopted,  this  rulemaking 
now  uses  the  phrase  “lands  under 
wilderness  review”  in  describing  lands 
covered  by  this  rulemaking,  instead  of 
the  term  “potential  wilderness  study 
areas”.  The  word  “identified”  has  been 
deleted  because  it  is  no  longer  needed. 

A  large  number  of  comments  were 
directed  at  the  term  “impairment  of 
suitability  for  inclusion  in  the 
wilderness  system.”  Several  of  the 
comments  challenged  the  concept  of 
allowing  any  impairment  in  areas  under 
wilderness  consideration  while  several 
others  expressed  the  view  that 
limitations  on  impairment  should  be 
imposed  sparingly  and  that  the  five  year 
reclamation  period  was  too  short.  The 
wilderness  provisions  of  the  Federal 
Land  Policy  and  Management  Act 
contemplated  temporary  impacts  in 
areas  imder  wilderness  consideration  as 
does  this  rulemaking.  The  rulemaking 
continues  to  allow  temporary  impacts  if 
reclamation  can  be  accomplished  to 
restore  the  area  to  its  condition  prior  to 
the  disturbance  so  the  area  can  be 
included  in  the  wilderness  system.  As 
discussed  earlier,  the  question  of  when 
reclamation  should  be  required  was 
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carefully  studied  and  it  was  determined 
that  all  reclamation  must  be 
accomplished  by  the  date  the  Secretary 
of  the  Interior  is  scheduled  to  make  his 
recommendations  to  the  President  on 
each  of  the  wilderness  areas.  If  the 
areas  are  to  meet  the  requirements  of 
the  Wilderness  Act  at  the  time  they 
might  be  considered  by  Congress,  it  is 
necessary  for  reclamation  to  have  been 
accomplished  at  the  time  of  Secretarial 
recommendation.  Therefore,  the 
language  of  this  term  has  been  amended 
to  reflect  this  decision. 

The  defmition  of  “reclamation”  has 
been  amended  to  make  it  clear  that  the 
reclamation  standard  is  to  apply  to  the 
area  as  a  whole  in  the  determination  of 
whether  reclamation  has  been 
appropriately  accomplished.  These 
additional  words  clarify  the  intent  of  the 
paragraph. 

A  comment  on  the  term  "mining 
operations”  questioned  the  use  of  the 
word  “exploration”.  In  response  to  this 
comment,  the  word  “exploration”  has 
been  deleted  and  the  more  definitive 
word  “prospecting”  inserted. 

This  clarifies  exactly  the  type  of 
operation  that  is  included  within  the 
definition  of  the  term.  Another  change 
that  has  been  made  for  clarification  was 
the  addition  of  words  making  it  clear 
that  mining  operations  cover  activities 
on  or  off  the  mining  claim,  if  those 
activities  are  on  public  lands. 

No  comments  were  received  on  the 
term  “operator”.  The  definition  of  the 
term  has  been  changed  slightly  to  delete 
words  that  are  included  in  the  definition 
of  “mining  operations”  elsewhere  in  the 
section. 

In  response  to  the  many  comments 
that  requested  the  inclusion  of  the  term 
“authorized  officer”  in  the  definition 
section,  that  term  has  been  added  to  this 
section  so  that  the  ofiicer  can  be 
identified. 

As  a  result  of  the  many  general  and 
specific  comments  objecting  to  the  use 
of  the  term  “potential  wilderness  study 
area”,  the  term  has  been  deleted  fiom 
the  definition  section  and  from  other 
sections  of  the  interim  final  rulemaking. 
The  phrase  “lands  imder  wilderness 
review”,  which  is  a  more  accurate 
description  of  lands  being  reviewed  for 
wilderness  characteristics,  at  all  stages 
of  this  review,  has  been  substituted  in 
other  sections  of  the  rulemaking. 

The  term  “manner  and  degree”  drew 
more  comments  than  any  other  term  in 
the  definition  section.  Most  of  the 
comments  expressed  the  view  that  any 
existing  activity  that  caused  impacts  of 
an  impairing  nature  in  a  wilderness  area 
should  be  stopped.  Other  conunents  felt 
that  the  definition  was  too  narrow  and 
would  halt  all  existing  mining 


operations  in  wilderness  areas.  The  term 
as  it  is  used  in  the  interim  final 
rulemaking  permits  continuation  of 
existing  operations  even  if  they  cause 
permanent  impairment  of  the  area  as 
long  as  there  is  no  change  in  the 
“manner  and  degree”  of  the  operation. 
The  language  of  the  paragraph  has  been 
amended  to  make  it  clear  that  there  can 
be  a  change  in  activity  if  the  impact 
caused  by  the  change  is  not  significantly 
different  fi'om  that  of  existing  impacts. 
This  amendment  will  allow  Ganges  in 
mining  operations  so  that  mining 
operations  can  go  forward  but  only  if 
those  operations  do  not  cause  different 
impacts.  This  provision  is  consistent 
with  the  provisions  of  the  Federal  Land 
Policy  and  Management  Act  that 
autho^es  the  continuation  of  activities 
on  existing  operations  if  they  are  in  the 
same  manner  and  degree  as  was  being 
conducted  on  the  effective  date  of  the 
Act. 

Three  new  terms  have  been  added  to 
the  interim  final  rulemaking  section  on 
definitions.  One  of  the  terms,  “undue 
and  unnecessary  degradation”  was 
suggested  in  a  number  of  the  comments. 
The  term  is  used  in  the  interim  final 
rulemaking  and  the  definition  is 
included  so  that  its  meaning  is  clearly 
imderstood.  The  second  and  third  terms 
are  “valid  existing  right”  and 
“substantially  unnoticeable”.  These 
terms  have  been  added  to  clarify  their 
meaning  as  they  are  used  in  the 
rulema^ng. 

Policy — ^For  reasons  discussed  earlier 
in  this  preamble,  the  reference  to 
potential  wilderness  study  areas  has 
been  deleted  from  the  policy  section. 
Another  change  made  in  the  policy 
section  and  other  sections  of  the 
rulemaking  as  a  result  of  conunents  is 
the  substitution  of  the  word 
“operations”  for  the  word  "activity” 
when  used  in  the  phrase  “mining 
operations”.  This  change  was  made  to 
clarify  the  rulemaking  by  using  a  term, 
“mining  operations”,  that  is  defined  in 
the  rulemaking  and  its  use  is  clear. 

Several  comments  wanted  the  policy 
section  and  other  sections  of  the 
proposed  rulemaking  amended  to 
include  the  words  “on  or  before  October 
21, 1976”,  for  the  words  “on  October  21, 
1976”.  This  change  has  not  been  adopted 
but  the  interim  management  policy 
clearly  interprets  “on  October  21, 1976”, 
to  include  those  operations  that  might 
have  been  temporarily  inactive  on  that 
specific  date  if  the  period  of  inactivity 
did  not  exceed  twelve  months.  This 
rulemaking  will  be  interpreted  in  the 
same  way  as  the  guidance  set  out  in  the 
interim  management  policy  and  will 
include  those  operations  that  might  have 


been  temporarily  inactive  on  October 
21, 1976. 

In  general,  the  comments  on  the 
section  indicated  that  the  section 
overstated  the  authority  of  the  Secretary 
of  the  Interior  with  reference  to 
controlling  mining  operations  in 
wilderness  areas.  The  policy  section  is  a 
clear  statement  of  the  Departmental 
policy  on  management  of  mining 
operations  in  wilderness  areas  and  the 
authority  for  that  policy  as  expressed  in 
the  various  laws  granting  authority  to 
protect  lands  under  wilderness  review 
until  such  time  as  the  Congress  ' 
determines  whether  they  should  or 
should  not  be  included  in  the  National 
Wilderness  Preservation  System. 
Therefore,  the  policy  section  has  not 
'  been  amended  except  for  the  changes 
discussed  earlier. 

Scope — ^The  scope  section  of  the 
interim  final  rulemaking  contains  two 
changes.  The  first  change  is  the 
elimination  of  the  reference  to  potential 
wilderness  study  areas  and  is  in  keeping 
with  that  change  made  in  other  sections 
of  the  nilemak^.  The  second  change  is 
the  deletion  of  the  reference  to  “road” 
and  limits  the  section’s  application  to 
“means  of  access”.  As  several  of  the 
comments  pointed  out,  the  existence  of 
roads  is  incompatible  with  wilderness 
characteristics  and  the  reference  is 
inappropriate.  This  change  is  also  made 
in  other  sections  of  the  rulemaking. 

Plans  of  operations — ^This  section 
drew  several  conunents  requesting 
language  be  added  to  the  section  to 
make  it  clear  that  the  approval  of  a  plan 
of  operations  will  be  arrived  at  through 
consultation  between  the  authorized 
officer  and  the  operator  and  not  just 
handed  down  by  the  authorized  officer. 

A  complete  reading  of  the  rulemaking 
makes  it  clear  that  a  consultation 
process  will  be  used  in  arriving  at  an 
approved  plan  of  operations.  The 
finalization  of  any  plan  will  be  arrived 
at  after  discussion  between  the  parties, 
with  the  authorized  officer  having  the 
final  responsibility  as  to  the  contents  of 
any  plan. 

A  second  set  of  conunents  on  this 
section  wanted  it  eunended  to  require 
that  the  operator  submit  a  plan  of 
reclamation  with  a  plan  of  operations. 
This  change  was  not  made  because 
small  operators  do  not  have  the 
capability  of  developing  a  reclamation 
plan  and  to  require  one  would  place  an 
unreasonable  burden  on  them.  The 
section  does  allow  the  submission  of  a 
plan  of  reclamation  with  a  plan  of 
operations  if  the  operator  wishes  to 
submit  one.  Other  sections  of  the 
rulemaking  require  that  a  plan  of 
reclamation  be  a  part  of  any  approved 
plan  of  operations  and  in  those 
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instances  where  the  operator  does  not 
submit  a  plan  of  reclamation,  the 
authorized  officer  will  develop  one  in 
cooperation  with  the  operator.  In  most 
instances,  especially  at  the  beginning  of 
the  program  initiated  by  this  rulemaking, 
plans  of  reclamation  will  not  be 
submitted,  but  will  be  developed  by  the 
authorized  officer. 

When  required — ^The  opening 
paragraph  of  this  section  has  been 
amended  to  delete  the  phrase  "potential 
or  identified  wilderness  study  areas" 
and  replaced  with  the  phrase  "lands 
under  wilderness  study”.  This  change  is 
consistent  with  the  same  change  made 
and  discussed  in  earlier  sections.  In 
addition  to  the  comments  requesting  the 
deletion  of  the  potential  wilderness 
areas,  other  comments  discussed  the 
threshold  concept  used  in  the 
rulemaking  to  determine  when  a  plan  of 
operations  is  required.  Some  comments 
suggested  that  the  threshold  should  be 
set  at  a  numerically  identifiable  figiure, 
such  as  5,000  tons  of  ore  per  year. 

Others  suggested  that  the  threshold 
concept  was  inappropriate  because  no 
mining  operations  should  be  permitted 
in  an  area  under  wilderness  review  that 
caused  any  impairment.  In  this  same 
vein,  one  comment  felt  it  inappropriate 
to  have  a  section  in  the  rulemaking  for 
allowance  of  plans  of  operations  on  the 
basis  that  they  could  not  be  approved 
because  any  activity  that  caused 
impairment  could  not  be  approved.  The 
threshold  concept  has  been  retained 
because  those  activities  permitted  by 
the  threshold  should  not  impair  those 
plans  of  operations  that  are  consistent 
with  the  provisions  of  this  rulemaking 
will  be  approved. 

Severed  minor  changes  in  this  section 
of  the  rulemeddng  were  suggested  by  the 
comments.  The  reference  to  "roads”  has 
been  deleted  and  replaced  with  "means 
of  access”  as  requested  by  comments. 
Another  change  made  in  response  to 
comments  was  a  further  definition  of 
what  is  meant  by  cutting  of  trees.  To 
clarify  what  is  meant,  words  have  been 
added  to  indicate  that  the  trees  must  be 
2  or  more  inches  in  diameter  at  their 
base  in  order  to  require  a  plan  of 
operations.  There  were  some  comments 
*  desiring  clarification  of  the  paragraph 
dealing  with  tracked  or  mechanized 
vehicles.  No  change  was  made  in  this 
paragraph  because  it  covers  the 
circumstances  adequately. 

Another  concern  raised  in  the 
comments  was  that  the  period  for 
placing  of  a  structure  on  a  mining  claim 
without  a  plan  should  be  extended  to  60 
or  more  days.  The  figure  was  left  at  30 
days  because  the  placing  of  a  structure 
on  a  mining  claim  is  an  impact  that 


affects  the  wilderness  characteristics  of 
an  area  and  tight  control  should  be  kept 
on  that  activity.  A  few  comments  felt 
that  the  use  of  explosives  was  a  natural 
part  of  mining  and  should  not  be 
covered  by  a  plan  of  operations.  This 
provision  has  been  kept  because  the  use 
of  explosives  can  have  serious  impacts 
on  an  area  and  its  use  must  be  in 
accordance  with  appropriate 
safeguards.  Finally,  language  has  been 
added  to  the  section  requiring  a  plan  of 
operations  when  an  operation  causes  a 
change  in  a  water  course.  This 
amendment  was  adopted  as  a  result  of 
several  comments  on  this  subject. 

When  not  required — ^This  section  of 
the  proposed  rulemaking  drew  only  a 
few  comments.  Generally,  the  conunents 
were  divided  into  two  groups.  The  first 
group  felt  that  no  activity  should  be 
allowed  in  an  area  under  wilderness 
review  if  it  could  cause  adverse  impacts 
and  some,  if  not  all  of  the  things  allowed 
by  this  section  could  cause  impacts  and 
should  be  covered  by  a  plan  of 
operations  if  allowed  at  all.  The  second 
group  felt  that  the  items  covered  by  the 
section  should  be  permitted  but  that  the 
activities  that  would  be  allowed  without 
a  plan  of  operations  should  be  enlarged. 
Some  specific  comments  raised  were:  (1) 
The  section  appears  to  allow  airborne 
drilling  operations  without  the  filing  of  a 
plan  of  operations.  This  section  of  the 
interim  final  rulemaking  would  permit 
airborne  drilling  operations.  (2)  There  is 
no  limit  on  the  amount  of  samples  that 
can  be  taken  and  some  limit  should  be 
included  in  the  rulemaking.  No  limit  has 
been  imposed  but  the  use  of  tracked  or 
mechanized  equipment  does  require  the 
filing  of  a  plan,  llie  amount  of  samples 
or  specimens  that  can  be  removed  under 
the  conditions  imposed  by  the 
rulemaking  is  very  limited  and  should 
not  cause  impacts  that  impair  the  areas 
wilderness  characteristics.  Controlling 
such  activity  would  be  nearly 
impossible.  (3)  Another  comment 
suggested  that  open  areas  should  be 
defined.  Open  areas  or  open  trails  are 
defined  in  43  CFR  Part  8364  and  those 
definitions  apply  to  this  rulemaking.  No 
changes  were  made  in  this  section  of  the 
interim  final  rulemaking. 

Operations  existing  on  October  21. 
197^Thi8  section  was  not  amended  to 
insert  the  words  "or  before”  to  clarify 
that  “on  October  21, 1976,”  means  "on  or 
before”  that  date  as  was  suggested  in 
several  comments.  The  basis  for  not 
adopting  the  change  has  been  explained 
earlier  in  the  preamble.  The  section 
received  several  comments  in  addition 
to  the  ones  discussed  above.  Some  of 
the  comments  felt  that  the  interpretation 
of  what  constituted  operations  "in  the 


same  maimer  and  degree”  could  be  so 
rigorous  as  to  effectively  destroy  any 
ongoing  mining  operation.  This 
interpretation  is  not  what  is  intended.  If 
the  rulemaking  is  read  in  its  entirety, 
and  in  combination  with  the  Solicitor's 
Opinion  on  Wilderness  (86  I.D.  89 
(1979)),  it  is  clear  the  rulemaking  will  not 
terminate  mining  operations  that 
continue  in  the  same  manner  and  degree 
and  do  not  cause  undue  and 
unnecessary  degradation  of  the  lands. 
On  the  other  hand,  other  comments  felt 
that  this  provision  should  not  be  made  a 
part  of  the  interim  final  nilemaking. 
These  comments  felt  that  any  operation 
in  a  wilderness  area  should  be  required 
to  file  a  plan  of  operations.  While  it  is 
true  that  the  rulemaking  does  not 
require  the  filing  of  a  plan  of  operations 
for  operations  existing  on  October  21, 
1976,  close  observation  will  be 
maintained  on  those  operations  to  be 
sure  that  they  do  not  exceed  manner 
and  degree  and  do  not  cause  undue  or 
unnecessary  degradation.  If.  in  the 
judgment  of  the  authorized  officer,  any 
operation  covered  by  this  section 
exceeds  manner  and  degree  or  causes 
undue  and  unnecessary  degradation, 
that  operation  will  be  required  to  file  a 
plan  of  operations.  At  the  same  time,  the 
public  can  keep  the  authorized  officer  * 
informed  of  any  changes  in  the 
oi}eration  it  observes  that  exceed  the 
limits  of  this  section.  This  close 
observation  should  keep  any  existing 
operation  within  the  limits  imposed  by 
this  section.  This  provision  is  under 
continuing  study  and  will  be  changed  if 
it  is  determined  necessary. 

Contents  of  plan  of  operations — ^The 
principal  issue  raised  in  the  few 
comments  received  on  this  section  was 
the  lack  of  detail  as  to  what  should  be 
contained  in  a  plan  of  operations,  with 
special  emphasis  on  the  lack  of 
requirement  for  a  plan  of  reclamation. 

As  pointed  out  eaifier  in  this  preamble, 
the  decision  has  been  made  to  not 
require  an  operator  to  file  a  plan  of 
reclamation  as  part  of  a  plan  of 
operations.  However,  mitigating 
measures  for  reclamation  are  required 
before  a  plan  of  operations  can  be 
approved  One  comment  did  raise  the 
point  that  there  was  no  place  of  filing  for 
a  plan  of  operations  set  out  in  the 
proposed  rulemaking.  A  review  of  the 
proposed  rulemaking  confirmed  this 
comment  and  this  section  has  been 
amended  by  the  insertion  of  a  new 
paragraph  (a)  setting  out  the  place 
where  a  plan  of  operations  is  to  be  filed. 

Plan  approval — ^These  sections  of  the 
proposed  rulemaking  received  a  large 
number  of  comments,  with  the  principal 
concern  being  the  provision  that 
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allowed  an  operator  to  proceed  with  a 
mining  operation  if  the  operator  had  not 
been  notihed  of  the  need  for  an 
extension  of  time  to  review  the  plan,  as 
provided  in  the'rulemaking.  This 
concern  was  raised  because  some 
conunents  felt  that  this  provision  would 
allow  impairing  activities  to  begin  and 
continue  until  discovered  and  stopped 
by  th6  authorized  officer.  On  the  other 
side  of  the  question,  some  comments 
argue  that  the  failure  to  act  within  a 
timely  manner  should  give  the  operator 
more  assurance  than  that  he  could 
proceed  at  his  own  risk.  The  only 
change  made  in  the  section  allowing  an 
operator  to  proceed  if  he  has  not  been 
notifled  of  the  need  for  additional  time 
for  review  of  the  plan  of  operations  is 
the  insertion  of  language  that  removes 
any  doubt  that  the  option  to  proceed  on 
the  part  of  the  operator  cannot  be 
construed  as  an  approval  of  the  plan  of 
operations  and  those  operations  can  be 
stopped  if  they  are  causing  impairment 
or  unnecessary  damage. 

Some  of  the  comments  pointed  out 
that  the  proposed  rulemaking  did  not 
make  any  special  provision  for  those 
mining  claims  with  valid  existing  rights 
on  or  before  October  21, 1976.  In 
recognition  of  the  issue  raised  in  the 
comments,  the  interim  final  rudemaking 
has  been  amended  to  include  language 
that  specifically  covers  approval  action 
on  mining  claims  with  valid  existing 
rights.  Comments  also  raised  questions 
about  the  fact  that  a  delay  in  the 
approval  of  a  plan  of  operations  could 
delay  required  assessment  work.  The 
interim  fmal  rulemaking  allows  the 
authorized  officer  to  approve  activities, 
consistent  with  existing  State  law  if 
such  activity  does  not  impair  the 
wilderness  suitability  of  the  area.  This 
section  will  be  interpreted  in  a  manner 
consistent  with  like  provisions  of  the 
interim  management  policy. 

A  couple  of  comments  raised  the 
question  of  whether  a  plan  of  operation 
should  be  subject  to  the  provisions  of 
the  Endangered  Species  Act,  as  it  is  to 
the  provisions  of  the  National 
Environmental  Policy  Act  and  the 
National  Historic  Preservation  Act.  The 
interim  final  rulemaking  has  been 
changed  to  make  this  section  subject  to 
the  provisions  of  the  Endangered 
Species  Act  and  compliance  with  the 
requirements  of  section  7  of  that  Act 
before  a  plan  of  operations  is  approved. 

Among  other  changes  in  this  section,  a 
provision  has  been  included  that  will 
allow  the  authorized  officer  to  notify  the 
operator  that  his  operations  are  not 
covered  by  the  requirement  for  a  plan  of 
operations  and  that  the  operation  can 
proceed. 


Finally,  several  of  the  comments 
suggested  that  the  time  frames  for 
approval  of  a  plan  of  operations  were 
too  short.  We  have  again  examined  the 
time  fi-ames  and  the  anticipated  work 
load  that  will  result  fi'om  the  issuance  of 
this  interim  final  rulemaking  and  have 
decided  that  the  time  frames  can  be  met. 
It  would  be  unfair  to  the  mining  industry 
to  place  interminable  delays  on  them 
while  other  management  work  is  being 
accomplished.  The  time  frames  will 
assure  the  mining  industry  of  speedy 
action  while  also  setting  a  time  for 
review  that  is  reasonable  and  can  be 
met.  Those  operators  who  have 
submitted  a  plan  and  after  30  days  has 
elapsed,  wish  to  take  the  risk  and  begin 
operations  without  an  approved  plan  of 
operations  can  proceed  with  the  real 
possibility  that  their  operations  will  be 
terminated  if  they  are  found  to  be 
impairing  wilderness  characteristics  of 
the  area. 

Modification  of  plan — ^The  major 
complaint  raised  by  the  comments  on 
this  section  deals  with  the  steps  that 
must  be  followed  if  an  operator  refuses 
to  accept  a  mo^fication  of  a  plan  of 
operations  that  has  been  approved  by 
the  authorized  officer  and  the  time 
required  to  go  through  the  modification 
process.  The  provisions  set  forth  in  this 
section  are  based  on  determinations 
that  an  approved  plan  of  operations 
should  give  the  operator  assurance  that 
he  can  proceed  with  his  mining 
operation.  Once  a  plan  is  approved,  the 
operator  should  be  able  to  go  forward 
with  his  operation,  making  necessary 
investment  of  time  and  money,  without 
having  that  operation  stopped  without  a 
complete  examination  of  the  process 
followed  in  approving  the  plan.  The 
section  does  give  the  State  Director 
needed  authority  to  stop  operations  that 
might  be  causing  impairment  or  undue 
of  unnecessary  degradation  of  the  land 
under  wilderness  review.  The  section 
represents  a  fair  and  equitable  handling 
of  a  very  difficult  problem  and  has  not 
been  changed  in  the  interim  final 
rulemaking. 

Another  change  in  this  section  was 
inclusion  of  language  consistent  with  the 
Federal  Land  Policy  and  Management 
Act  that  authorizes  the  continuance  of 
regulation  of  mining  claims  patented  in 
the  California  Desert  Conservation  area. 

Existing  operations — Nearly  all  of  the 
comments  received  on  this  section  felt 
that  those  mining  operations  that  were 
commenced  after  October  21. 1976,  and 
continued  in  operation  on  the  effective 
date  of  this  interim  final  rulemaking 
should  be  given  a  period  in  which  to  file 
a  plan  of  operations  and  have  their 
operations  meet  the  requirements  of  this 


rulemaking.  There  was  some  difference 
as  to  the  length  of  time  for  that  period  of 
grace,  with  some  wanting  the  initial  60 
day  period  lengthened  and  others 
wanting  the  extension  either  eliminated 
or  shortened  to  a  period  of  from  30  to  60 
days.  Some  of  the  comments  wanted 
express  language  in  the  rulemaking  that 
would  require  ffie  authorized  officer  to 
stop  a  mining  operation  if  it  was  found 
to  be  causing  impairment  or  luidue  or 
unnecessary  degradation  of  lands  under 
wilderness  review.  The  language  of  the 
section  allows  the  operation  to  continue 
according  to  the  submitted  plan  of 
operations  unless  the  operator  is 
notified  otherwise.  The  operator  would 
be  notified  of  changes  that  must  be 
made  if  the  authorized  officer  finds  the 
operation  to  be  causing  undue  or 
unnecessary  degradation  of  the  lands 
under  wilderness  review,  or  to  make 
changes  to  end  the  offending  actions.  No 
substantive  changes  have  been  made  in 
this  section  of  the  interim  final 
rulemaking. 

Bond  requirements — The  issue  raised 
by  many  of  the  comments  on  this 
section  was  the  fact  that  the  bonding 
requirement  was  discretionary  with  the 
authorized  officer.  The  conunents 
expressed  the  view  that  bonding  should 
be  mandatory  for  mining  operations 
located  on  lands  under  wilderness 
review.  The  interim  final  rulemaking 
continues  the  policy  of  discretionary 
bonding  for  mining  operations  located 
on  lands  under  wilderness  review. 
However,  the  authorized  officer  will  be 
directed  by  policy  guidance  to  carefully 
exercise  his  discretion  on  operations 
located  on  lands  under  wilderness 
review  and  to  require  bonding  in  those 
instances  where  the  operator  has  not 
exercised  good  reclamation  standards  in 
the  past.  To  require  mandatory  bonding 
could  put  most  small  miners  out  of 
business  because  they  cannot  obtain 
bonds. 

Another  area  of  concern  was  the 
setting  of  the  bond  amount.  Many 
conunents  wanted  language  in  the 
rulemaking  reqiiiring  the  authorized 
officer  to  set  the  amount  of  the  bond  at 
the  full  cost  of  reclamation  of  the  area 
covered  by  the  mining  operation.  This 
change  has  not  been  made  because  it 
would  place  an  impossible  burden  on 
the  small  miner.  The  requiring  of  a  bond 
and  the  attendant  risk  that  the 
authorized  officer  may  require  forfeiture 
of  the  bond  because  the  operator  has 
not  performed  in  accordance  with  the 
provisions  of  the  plan  of  operations  is 
sufficient  deterrent.  Requiring  the 
forfeiture  of  a  bond  by  the  authorized 
officer  would  make  it  virtually 
impossible  for  the  operator,  to  whom 
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that  bond  was  issued,  to  ever  obtain 
another  bond  and,  without  such  a  bond, 
he  could  not  operate  under  this  interim 
final  rulemaking.  Further,  if  a  bonding 
requirement  is  included  in  any  future 
rulemaking  on  surface  management  of 
mining  claims  on  public  lands,  the 
forfeiture  would  have  the  effect  of 
making  it  impossible  for  him  to  operate 
under  that  rulemaking  if  he  were 
required  to  furnish  a  bond. 

There  was  a  difference  between  the 
comments  as  to  the  period  a  bond  may 
be  continued  after  replanting  to  assure 
revegetation.  Some  comments  wanted 
the  period  extended  while  others 
wanted  it  shortened.  After  careful 
consideration,  this  section  has  been 
deleted  because  it  is  no  longer  relevant 
in  that  the  rulemaking  has  new  time 
frames  for  reclamation  completion. 

Environmental  assessment — While 
most  of  the  comments  supported  the 
need  for  environmental  protection  and 
attendant  environmental  assessment, 
some  raised  questions  about  the  Bureau 
of  Land  Management’s  ability  to  meet 
the  workload  created  by  such 
assessments  and  the  delay  that  would 
result  from  having  to  do  the 
assessments.  The  time  frames  set  in  the 
interim  frnal  rulemaking  have  been 
discussed  and  can  be  met  by  the  Bureau 
of  Land  Management.  The  delay 
imposed  by  the  rulemaking  will  not  be 
excessive  and  will  not  unduly  interfere 
with  the  plans  of  operations.  Every 
effort  will  be  made  to  work  with  the 
mining  community  and  the  public  to 
protect  wilderness  suitability  with  the 
least  possible  impact  on  the  mining 
industry.  Only  minor  editorial  changes 
have  been  made  in  this  section  of  the 
interim  final  rulemaking. 

Requirements  for  environmental 
protection — Only  a  few  comments  were 
received  on  this  section  of  the  proposed 
rulemaking.  Some  of  the  comments 
made  the  point  that  all  of  the 
requirements  set  forth  in  this  section 
were  required  by  other  laws  and 
regulations  and  repeating  them  in  this 
rulemaking  was  not  necessary.  The 
provisions  are  kept  in  the  interim  Bnal 
rulemaking  to  make  it  clear  to  operators 
that  they  come  under  these  provisions 
and  that  they  are  required  to  meet  the 
listed  standards.  As  some  of  the 
comments  pointed  out,  there  is  an 
additional  cost  imposed  upon  the 
operator  to  comply  with  the 
environmental  protection  provisions,  but 
those  costs  are  offset  by  the  benefits 
afforded  the  public  from  an  enhanced 
environment. 

Noncompliance — ^The  comments  on 
this  section  of  the  proposed  rulemaking 
suggested  stronger  action  be  provided 
against  an  operator  that  is  not  in 


compliance  with  a  plan  of  operations 
than  the  stopping  of  operations  by  court 
action.  The  first  option  available  to  the 
authorized  officer  if  he  finds  an  operator 
in  noncompliance  is  to  point  out  the 
noncompliance  and  attempt  to  get  the 
operator  to  come  foto  compliance.  In 
most  instances,  the  operator  will 
cooperate.  If  the  operator  refuses  to 
cooperate,  the  authorized  officer  can 
proceed  with  the  steps  provided  for  in 
the  rulemaking  with  a  ^al  step  being 
court  action  to  stop  the  operations,  llie 
authorized  officer  can  also  check  to  see 
if  the  operator  is  in  violation  of-other 
parts  of  the  Bureau  of  Land  Management 
regulations  that  provide  criminal 
sanctions  and  enforce  those  against  the 
operator.  Further,  if  the  conditions  of  the 
bond  are  being  violated,  the  authorized 
officer  can  require  forfeiture  of  the  bond. 

The  Department  of  the  Interior 
believes  that  mining  operators  are  law 
abiding  members  of  the  public  and  will 
cooperate  with  the  authorized  officer  in 
protecting  the  public  lands  and  the 
wilderness  values  of  those  lands.  If  it  is 
found  that  the  mining  community  is  not 
cooperative  in  this  matter,  then  the 
question  of  imposition  of  criminal 
sanctions  will  be  re-examined. 

Access — Several  of  the  comments  on 
this  section  objected  to  the  requirement 
that  the  access  granted  under  the 
interim  final  rulemaking  be  non¬ 
exclusive  access.  The  access  that  will  be 
granted  to  a  mining  claim  across  public 
lands  will  allow  public  use  unless  there 
are  circumstances  present  that  would 
make  it  hazardous  to  the  public  to  have 
joint  use.  In  any  case,  the  access  route 
will  be  open  to  the  use  of  other  miners 
and  any  other  users  with  a  need  for 
access  to  the  area.  Some  comments 
expressed  the  view  that  the  rulemaking 
could  deny  access  to  a  valid  mining 
claim  located  under  the  Mining  Law  of 
1872.  The  rulemaking  does  not  deny 
access  nor  is  it  intended  to  deny  access, 
but  it  does  recognize  the  authority  of  the 
Secretary  of  the  Interior  to  impose 
conditions  on  that  access.  Those 
considerations  will  provide  the  greatest 
possible  protection  to  the  public  lands 
and  their  resources,  particularly  the 
wilderness  values,  consistent  with  the 
right  of  access  granted  the  mining  claim 
locator  by  the  Mining  Law  of  1872. 

In  response  to  the  concern  of  some  of 
the  comments  about  roads  being  the 
only  means  of  access  contemplated  by 
the  rulemaking,  the  references  to  roads 
have  been  removed  from  the  rulemaking 
and  replaced  with  the  words  "means  of 
access".  It  is  clear  that  access  can  be 
granted  by  means  other  than  roads  and 
the  rulemaking  covers  that  possibility. 

Finally,  a  few  of  the  comments  were 
concerned  that  the  route  of  access  to  a 


mining  claim  would  be  established  by 
the  authorized  officer  without  any 
reference  to  the  operator  and  the  impact 
the  selected  access  route  might  have  on 
the  operations.  The  authorized  officer 
will  select  the  access  route  in 
consultation  with  the  operator,  after 
discussion  of  the  operator’s  needs  and 
his  ability  to  meet  the  requirements 
imposed  by  the  authorized  officer.  There 
is  no  intention  to  place  conditions  on  a 
route  of  access  that  make  it  impossible 
for  the  operator  to  carry  out  operations 
that  are  approved  under  a  plan  of 
operations. 

However,  the  final  decision  as  to  the 
means  of  access  will  be  with  the 
authorized  officer  who  has  the 
responsibility  of  protecting  the  public 
lands  and  their  resources. 

Multiple-use  conflicts — ^The  few 
comments  on  this  section  expressed  the 
view  that  use  by  the  mining  operator 
should  be  given  more  weight  in 
resolving  conflicts  than  other  uses  of  the 
public  lands  in  the  area  of  the  mining 
claim.  The  comments  wanted  this  to  be 
a  requirement  of  the  rulemaking.  This 
change  was  not  adopted.  The  authorized 
officer  can  balance  the  conflicts,  giving 
appropriate  weight  to  each  one, 
including  the  valid  existing  rights  that 
might  exist  with  a  mining  claim,  and 
attempt  to  woiic  out  any  differences 
between  users.  It  is  recognized  that  this 
will  not  be  possible  in  every  instance, 
but  the  authorized  officer  needs  the 
authority  given  him  by  the  rulemaking  to 
try  to  resolve  any  differences. 

Inspection — ^This  section  drew  a  few 
comments  that  wanted  to  be  certain  that 
the  inspection  would  be  conducted  at 
reasonable  times,  during  business  hours, 
and  in  accordance  with  acceptable 
regulatory  practice.  Generally, 
inspections  will  be  conducted  during 
business  hours,  but  where  there  are 
reports  of  conditions  that  need 
immediate  inspection,  the  inspection 
might  occur  at  a  time  other  than  regular 
business  hours.  'There  is  no  intention  to 
sneak  up  on  the  mining  operator,  but  to 
have  Departmental  personnel  carry  out 
inspections  of  the  operations  whenever 
they  are  in  the  area.  If,  however,  there 
are  reports  of  activity  that  is  causing 
damage,  the  report  will  be  checked  out 
and  an  inspection  may  occur. 

Notice  of  suspensions  of  operations — 
One  comment  pointed  out  that  an 
operator  might  not  know  exactly  when 
his  operations  have  been  suspended 
because  of  any  number  of 
circumstances.  The  comment  pointed 
out  that  an  operator  might  close  for  a 
day  or  two  to  get  supplies  and  find  that 
the  lack  of  finances  or  other  reasons, 
including  sickness,  might  delay  his 
retiuTiing  to  work  for  30  days  or  more 
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without  any  intention  on  the  part  of  the 
operator  to  suspend  his  operations.  The 
situation  discussed  in  the  comment  is 
recognized,  but  if  an  operator  has  been 
away  from  his  operation  for  30  days  or 
more,  he  should  know  what  the 
likelihood  of  his  being  able  to  resume 
operations  is  and  act  accordingly.  The 
provision  allows  enough  latitude  and 
has  not  been  changed.  Other  comments 
on  this  section  questioned  the  need  to 
post  the  claimant’s  name  and  address 
on  the  operation.  Posting  will  allow 
members  of  the  public  to  notify  the 
operator  if  they  see  something  amiss 
and  want  to  report  it.  It  will  also  allow 
quicker  notice  to  the  operator  by 
Department  personnel  because  it  will 
eliminate  the  necessity  to  check  with 
their  office  before  being  able  to  notify 
the  operator  of  any  problems  on  the 
claim. 

Cessation  of  operations — The 
comments  on  this  section  criticized  the 
word  “clean-up”  as  it  is  used  in  the 
section.  The  main  thrust  of  the 
comments  was  that  the  word  was  not 
definitive  enough  and  should  be 
changed.  The  word  has  been  deleted 
and  the  more  precise  word  “reclaim” 
substituted  for  it.  The  requirement  to 
reclaim  is  consistent  with  the  provisions 
of  the  interim  final  rulemaking  and  is 
more  easily  understood  since 
reclamation  is  deHned  in  the 
rulemaking. 

The  other  area  of  concern  expressed 
in  the  comments  was  a  question  of 
whether  the  Secretary  of  the  Interior 
had  the  authority  to  require  the 
reclamation  of  an  abandoned  site.  The 
authority  given  the  Secretary  of  the 
Interior  to  protect  the  wilderness 
characteristics  of  lands  under 
wilderness  review  extends  to 
reclamation  of  those  lands  if  operations 
are  permitted  on  them.  It  is  true  that  the 
reclamation  of  a  mining  claim  may 
obscure  evidence  of  mineralization,  but 
this  loss  is  off-set  by  the  return  of  the 
lands  to  their  original  wilderness  status. 

Appeals — The  comments  on  this 
section  wanted  the  rulemaking  to  allow 
any  person  affected  rather  than  only  an 
affected  operator  to  have  the  right  to 
appeal  a  decision.  The  interim  final 
rulemaking  has  been  amended  to 
authorize  an  appeal  by  an  affected 
party.  Any  individual  that  is  adversely 
affected  by  action  on  a  mining  plan  can 
appeal  that  decision.  This  change  is  in 
keeping  with  the  requirements  for  public 
participation  and  right  to  appeal 
provided  in  the  Federal  Land  Policy  and 
Management  Act. 

A  few  comments  questioned  the 
expertise  of  the  Interior  Board  of  Land 
Appeals  to  handle  the  appeals  created 
by  this  rulemaking.  The  Board  of  Land 


Appeals  is  the  board  created  by  the 
Department  of  the  Interior  to  handle 
appeals  of  this  type  and  it  has  shown  its 
ability  to  resolve  the  many  appeals  that 
come  before  it.  Some  concern  was 
expressed  in  the  comments  about  the 
fact  that  lands  under  the  jurisdiction  of 
an  agency  other  than  the  Department  of 
the  Interior  were  discussed  in  a 
rulemaking  that  is  applicable  to  the 
Bureau  of  Land  Management,  an  agency 
of  the  Department  of  the  Interior.  This 
provision  has  been  deleted  because  the 
Bureau  of  Land  Management  is  involved 
only  in  the  study  of  lands  under  its 
jurisdiction  and  the  provision  is  not 
applicable. 

Public  Availability  of  Information — 
The  comments  on  this  section  wanted 
the  rulemaking  to  provide  greater 
conhdentiality  for  information  that  an 
operator  declares  tol)e  confidential.  The 
provisions  of  this  section  follow  the 
requirements  of  the  Freedom  of 
Information  Act  and  no  changes  have 
been  made  in  the  section. 

Editorial  changes  and  corrections 
have  been  made  as  necessary. 

The  principal  author  of  this  interim 
final  rulemaking  is  Robert  C.  Bruce  of 
the  Office  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management,  assisted  by  the  Branch  of 
Mineral  Resources,  Bureau  of  Land 
Management,  and  Mr.  Kenneth  Lee  of 
the  Office  of  the  Solicitor,  Department  of 
the  Interior. 

This  interim  final  rulemaking  is  being 
considered  as  part  of  the  Environmental 
Impact  Statement  and  the  regulatory 
analysis  that  is  being  prepared  in 
connection  with  the  rulemaking  on 
surface  management  of  hard  rock  mining 
on  the  public  lands  (43  CFR  3809). 

Under  the  authority  of  section  603  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 

1782),  Part  3800,  Group  3800,  Subchapter 
C,  Chapter  II,  Title  43  of  the  Code  of 
Federal  Regualtions  is  amended  by 
adding  subpart  3802' as  follows. 

James  W.  Curlin, 

Acting  Assistant  Secretary  of  the  Interior. 
February  27, 1980. 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

Subpart  3802— Exploration  and  Mining— 
Wilderness  Review  Program 

Sec. 

3802.0-1  Purpose. 

3802.0-2  Objectives. 

3802.0-3  Authority. 

3802.0-5  Definitions. 

3802.0-6  Policy. 

3802.0-7  Scope. 

3802.1  Plan  of  operations. 

3802.1-1  When  required. 


3802.1- 2  When  not  required. 

3802.1- 3  Operations  existing  on  October  21, 
1976. 

3802.1- 4  Contents  of  plan. 

3802.1- 5  Plan  approval. 

3802.1- 6  Modification  of  plan. 

3802.1- 7  Existing  operations. 

3802.2  Bond  requirements. 

3802.3  Environmental  protection. 

3802.3- 1  Environmental  assessment. 

3802.3- 2  Requirements  for  environmental 
protection. 

3802.4  General  provisions. 

3802.4- 1  Noncompliance. 

3802.4- 2  Access. 

3802.4- 3  Multiple-use  conflicts. 

3802.4- 4  Fire  prevention  and  control. 

3802.4- 5  Maintenance  and  public  safety. 

3802.4- 6  Inspection. 

3802.4- 7  Notice  of  suspension  of  operations. 

3802.4- 8  Cessation  of  operations. 

3802.5  Appeals. 

3802.6  Public  availability  of  information. 
Authority:  43  U.S.C.  1782. 

Subpart  3802— Exploration  and  Mining, 
Wilderness  Review  Program 

§  3802.0-1  Purpose. 

The  purpose  of  this  subpart  is  to 
establish  procedures  to  prevent 
impairment  of  the  suitability  of  lands 
under  wilderness  review  for  inclusion  in 
the  wilderness  system  and  to  prevent 
unnecessary  or  undue  degradation  by 
activities  authorized  by  the  United 
States  Mining  Laws  and  provide  for 
environmental  protection  of  the  public 
lands  and  resources. 

§  3802.0-2  Objectives. 

The  objectives  of  this  subpart  are  to; 

(a)  allow  mining  claim  location, 
prospecting,  and  mining  operations  in 
lands  under  wilderness  review  pursuant 
to  the  United  States  Mining  Laws,  but 
only  in  a  manner  that  will  not  impair  the 
suitability  of  an  area  for  inclusion  in  the 
wilderness  system  unless  otherwise 
permitted  by  law;  and 

(b)  assure  management  programs  that 
reflect  consistency  between  the  United 
States  Mining  Laws,  and  other 
appropriate  statutes. 

§  3802.0-3  Authority. 

These  regulations  are  issued  under  the 
authority  of  sections  302  and  603  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1732, 1733,  and 
1782). 

§3802.0-5  Definitions. 

As  used  in  this  subpart,  the  term: 

(a)  “Reclamation”,  which  shall  be 
commenced,  conducted  and  completed 
as  soon  after  disturbance  as  feasible 
without  undue  physical  interference 
with  mining  operations,  means: 

(1)  Reshaping  of  the  lands  disturbed 
and  affected  by  mining  operations  to  the 
approximate  original  contour  or  to  an 
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appropriate  contour  considering  the 
surrounding  topography  as  determined 
by  the  authorized  officer; 

(2)  Restoring  such  reshaped  lands  by 
replacement  of  topsoil;  and 

(3)  Revegetating  the  lands  by  using 
species  previously  occurring  in  the  area 
to  provide  a  vegetative  cover  at  least  to 
the  point  where  natural  succession  is 
occuring. 

(b)  “Environment"  means  surface  and 
subsurface  resources  both  tangible  and 
intangible,  including  air,  water,  mineral, 
scenic,  cultural,  paleontological, 
vegetative,  soil,  wildlife,  fish  and 
wilderness  values. 

(c)  “Wilderness  Study  Area”  means  a 
roadless  area  of  5,000  acres  or  more  or 
roadless  islands  which  have  been  found 
through  the  Bureau  of  Land  Management 
wilderness  inventory  process  to  have 
wilderness  characteristics  (thus  having 
the  potential  of  being  included  in  the 
National  Wilderness  Preservation 
System],  and  which  will  be  subjected  to 
intensive  analysis  through  the  Bureau’s 
planning  system,  and  through  public 
review  to  determine  wilderness 
suitability,  and  is  not  yet  the  subject  of  a 
Congressional  decision  regarding  its 
designation  as  wilderness. 

(d)  “Impairment  of  suitability  for 
inclusion  in  the  Wilderness  System" 
means  taking  actions  that  cause 
impacts,  that  cannot  be  reclaimed  to  the 
point  of  being  substantially 
unnoticeable  in  the  area  as  a  whole  by 
the  time  the  Secretary  is  scheduled  to 
make  a  reconunendation  to  the 
President  on  the  suitability  of  a 
wilderness  study  area  for  inclusion  in 
the  National  Wilderness  Preservation 
System  or  have  degraded  wilderness 
values  so  far,  compared  with  the  area’s 
values  for  other  purposes,  as  to 
significantly  constrain  the  Secretary’s 
recommendation  with  respect  to  the 
area’s  suitability  for  preservation  as 
wilderness. 

(e)  “Mining  claim”  means  any 
unpatented  mining  claim,  millsite,  or 
tunnel  site  authorized  by  the  United 
States  mining  laws. 

(f)  “Mining  operations"  means  all 
functions,  work,  facilities,  and  activities 
in  connection  with  the  prospecting, 
development,  extraction,  and  processing 
of  mineral  deposits  and  all  uses 
reasonably  incident  thereto  including 
the  construction  and  maintenance  of 
means  of  access  to  and  across  lands 
subject  to  these  regulations,  whether  the 
operations  take  place  on  or  off  the 
claim. 

(g)  “Operator"  means  a  person 
conducting  or  proposing  to  conduct 
mining  operations. 

(h)  “Authorized  officer”  means  any 
employee  of  the  Bureau  of  Land 


Management  to  whom  has  been 
delegated  the  authority  to  perform  the 
duties  described  in  this  subpart. 

(i)  “Wilderness  inventory"  means  an 
evaluation  conducted  imder  BLM 
wilderness  inventory  procedures  which 
results  in  a  written  description  and  map 
showing  those  lands  that  meet  the 
wilderness  criteria  established  under 
section  603(a)  of  the  Federal  Land  Policy 
and  Management  Act. 

(j)  “Manner  and  degree"  means  that 
existing  operations  will  be  defined 
geographically  by  the  area  of  active 
development  and  the  logical  adjacent 
(not  necessarily  contiguous) 
continuation  of  the  existing  activity,  and 
not  necessarily  by  the  boundary  of  a 
particular,  claim  or  lease,  and  in  some 
cases  a  change  in  the  kind  of  activity  if 
the  impacts  from  the  continuation  and 
change  of  activity  are  not  of  a 
significantly  different  kind  than  the 
existing  impacts.  However,  the 
significant  measure  for  these  activities  is 
still  the  impact  they  are  having  on  the 
wilderness  potential  of  an  area.  It  is  the 
actual  use  of  the  area,  and  not  the 
existence  of  an  entitlement  for  use, 
which  is  the  controlling  factor.  In  other 
words,  an  existing  activity,  evenjf 
impairing,  may  continue  to  be  expanded 
in  an  area  or  progress  to  the  next  stage 
of  development  so  long  as  the  additional 
impacts  are  not  significantly  different 
fi'om  those  caused  by  the  existing 
activity.  In  determining  the  manner  and 
degree  of  existing  operations,  a  rule  of 
reason  will  be  employed. 

(k)  “Valid  existing  right"  means  a 
valid  discovery  had  been  made  on  a 
mining  claim  on  October  21, 1976,  and 
continues  to  be  valid  at  the  time  of 
exercise. 

^1]  “Undue  and  unnecessary 
degradation”  means  impacts  greater 
than  those  that  would  normally  be 
expected  fi'om  an  activity  being 
accomplished  in  compliance  with 
current  standards  and  regulations  and 
based  on  sound  practices,  including  use 
of  the  best  reasonably  available 
technology. 

(m)  “Substantially  unnoticeable” 
means  something  that  either  is  so 
insignificant  as  to  be  only  a  veiy  minor 
feature  of  the  overall  area  or  is  not 
distinctly  recognizable  by  the  average 
visitor  as  being  manmade  or  man- 
caused  because  of  age,  weathering  or 
biological  change. 

§3802.0-6  Policy. 

Under  the  1872  Mining  Law  (30  U.S.C. 
22  et  seq.),  a  person  has  a  statutory  right 
consistent  with  other  laws  and 
Departmental  regulations,  to  go  upon  the 
open  (unappropriated  and  unreserved) 
public  lands  for  the  purpose  of  mineral 


prospecting,  exploration,  development, 
and  extraction.  The  Federal  Land  Policy 
and  management  Act  requires  the 
Secretary  to  regulate  mining  operations 
in  lands  under  wilderness  review  to 
prevent  impairment  of  the  suitability  of 
these  areas  for  inclusion  in  the 
wilderness  system.  However,  mining 
operations  occiuring  in  the  same  manner 
and  degree  that  were  being  conducted 
on  October  21, 1976,  may  continue,  even 
if  they  are  determined  to  be  impairing. 
Mining  activities  not  exceeding  manner 
and  degree  shall  be  regulated  only  to 
prevent  undue  and  unnecessary 
degradation  of  public  lands. 

§3802.0-7  Scope. 

(a)  These  regulations  apply  to  mining 
operations  conducted  under  the  United 
States  mining  laws,  as  they  affect  the 
resources  and  environment  or 
wilderness  suitability  of  lands  under 
wilderness  review. 

(b)  These  regulations  apply  to  means 
of  access  across  public  land  for  the 
purpose  of  conducting  operations  under 
the  United  States  mining  laws. 

§  3802.1  Plan  of  operations. 

An  approved  plan  shall  include 
appropriate  environmental  protection 
and  feclamation  measmes  selected  by 
the  authorized  officer  that  shall  be 
carried  out  by  the  operator.  An  operator 
may  prepare  and  submit  with.a  plan 
measures  for  the  reclamation  of  the 
affected  area. 

§  3802.1-1  When  required. 

An  approved  plan  of  operations  is 
required  for  operations  within  lands 
under  wilderness  review  prior  to 
commencing: 

(a)  Any  mining  operations  which 
involve  construction  of  means  of  access, 
including  bridges,  landing  areas  for 
aircraft,  or  improving  or  maintaining 
such  access  facilities  in  a  way  that 
alters  the  alignment,  width,  gradient 
size,  or  character  of  such  facilities; 

(b)  Any  mining  operations  which 
destroy  trees  2  or  more  inches  in 
diameter  at  the  base; 

(c)  Mining  operations  using  tracked 
vehicles  or  mechanized  earth  moving 
equipment,  such  as  bulldozers  or 
bacl^oes; 

(d)  Any  operations  using  motorized 
vehicles  over  other  than  “open  use  areas 
and  trails”  as  defined  in  Subpart  6292  of 
this  title,  off-road  vehicles,  unless  the 
use  of  a  motorized  vehicle  can  be 
covered  by  a  temporary  use  permit 
issued  under  Subpart  8372  of  this  title; 

(e)  The  construction  or  placing  of  any 
mobile,  portable  or  fixed  structure  on 
public  land  for  more  than  30  days; 
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(f)  On  mining  operations  requiring  the 
use  of  explosives;  or 

(g)  Any  operation  which  may  cause 
changes  in  a  water  course. 

§  3802.1-2  When  not  required. 

A  plan  of  operations  under  this 
subpart  is  not  required  for — 

(a)  Searching  for  and  occasionally 
removing  mineral  samples  or  specimens; 

(b)  Operating  motorized  vehicles  over 
“open  use  areas  and  trails”  as  dehned  in 
43  CFR  Part  8340  so  long  as  the  vehicles 
conform  to  the  operating  regulations  and 
vehicle  standards  contained  in  that 
subpart; 

(c)  Maintaining  or  making  minor 
improvements  of  existing  access  routes, 
bridges,  landing  areas  for  aircraft,  or 
other  facilities  for  access  where  such 
improvements  or  maintenance  shall  not 
alter  the  alignment,  width,  gradient,  size 
or  character  of  such  facilities;  or 

(d)  Making  geological,  radiometric, 
geochemical,  geophysical  or  other  tests 
and  measurements  using  instruments, 
devices,  or  drilling  equipment  which  are 
transported  without  using  mechanized 
earth  moving  equipment  or  tracked 
vehicles. 

§  3802.1-3  Operations  existing  on 
October  21, 1976. 

A  plan  of  operations  shall  not  be 
required  for  operations  that  were  being 
conducted  on  October  21, 1976,  unless 
the  operation  is  undergoing  changes  that 
exceed  the  manner  and  degree  of 
operations  on  October  21, 1976. 

However,  if  the  authorized  officer 
determines  that  operations  in  the  same 
manner  and  degree  are  causing  undue 'or 
unnecessary  degradation  of  lands  and 
resources  or  adverse  environmental 
effects,  an  approved  plan  containing 
protective  measures  may  be  required. 
Any  changes  planned  in  an  existing 
operation  that  would  result  in 
operations  exceeding  the  present 
manner  and  degree  shall  be  delayed 
until  the  plan  is  processed  under 
provisions  of  §  3802.1-5  of  this  title. 

§  3802. 1 -4  Contents  of  plan  of  operations. 

(a)  A  plan  of  operations  shall  be  filed 
in  the  District  Office  of  the  Bureau  of 
Land  Management  in  which  the  claim  is 
located. 

(b)  No  special  form  is  required  to  Hie  a 
plan  of  operations. 

(c)  The  plan  of  operations  shall 
include — 

(1)  The  name  and  mailing  address  of 
both  the  person  for  whom  the  operation 
will  be  conducted,  and  the  person  who 
will  be  in  charge  of  the  operation  and 
should  be  contacted  concerning  the 
reclamation  or  other  aspects  of  the 
operation  (any  change  in  the  mailing 


address  shall  be  reported  promptly  to 
the  authorized  ofHcer]; 

(2)  A  map,  preferably  a  topographic 
map,  or  sketch  showing  present  road, 
bridge  or  aircraft  landing  area  locations, 
proposed  road,  bridge  or  aircraft  landing 
area  locations,  and  size  of  areas  where 
surface  resources  will  be  disturbed; 

(3)  Information  sufficient  to  describe 
either  the  entire  operation  proposed  or 
reasonably  foreseeable  operations  and 
how  they  would  be  conducted,  including 
the  nature  and  location  of  proposed 
structures  and  facilities; 

(4)  The  type  and  condition  of  existing 
and  proposed  means  of  access  or 
aircraft  landing  areas,  the  means  of 
transportation  used  or  to  be  used,  and 
the  estimated  period  during  which  the 
proposed  activity  will  take  place; 

(5)  If  and  when  applicable,  the  serial 
number  assigned  to  Ae  mining  claim, 
mill  or  tunnel  site  filed  pursuant  to 
Subpart  3833  of  this  title 

§  3802.1-5  Plan  approval. 

(a)  The  authorized  officer  shall 
promptly  aknowledge  the  receipt  of  a 
plan  of  operations  and  within  30  days  of 
receipt  of  the  plan  act  on  the  plan  of 
operations  to  determine  its 
acceptability. 

(b)  The  authorized  officer  shall  review 
the  plan  of  operations  to  determine  if 
the  operations  are  impairing  the 
suitability  of  the  area  for  preservation 
as  wilderness.  Pending  approval  of  the 
plan  of  operations,  mining  operations 
may  continue  in  a  manner  that 
minimizes  environmental  impacts  as 
prescribed  in  §  3802.3  of  this  title.  After 
completing  the  review  of  the  plan  of 
operations,  the  authorized  officer  shall 
give  the  operator  written  notice  that:  (1) 
The  plan  is  approved  subject  to 
measures  that  will  prevent  the 
impairment  of  the  suitability  of  the  area 
for  preservation  as  wilderness  as 
determined  by  the  authorized  officer;  (2) 
Plans  covering  operations  on  a  claim 
with  a  valid  existing  right  are  approved 
subject  to  measures  that  will  prevent 
undue  and  minecessary  degradation  of 
the  area;  or  (3)  the  anticipated  impacts 
of  the  mining  operations  are  such  that 
all  or  part  of  further  operations  will 
impair  the  suitability  of  the  area  for 
preservation  as  wilderness,  the  plan  is 
disapproved  and  continuance  of  such 
operations  is  not  allowed. 

(c)  Upon  receipt  of  a  plan  of 
operations  for  mining  activities 
commencing  after  the  effective  date  of 
these  regulations,  the  authorized  officer 
may  notify  the  operator,  in  writing,  that: 

(1)  In  an  area  of  lands  under 
wilderness  review  where  an  inventory 
has  not  been  completed,  an  operator 
may  agree  to  operate  under  a  plan  of 


operations  that  includes  terms  and 
conditions  that  would  be  applicable  in  a 
wilderness  study  area.  Without  an 
agreement  to  this  effect,  no  action  may 
be  taken  on  the  plan  until  a  wilderness 
inventory  is  completed;  or 

(2)  The  area  has  been  inventoried  and 
a  final  decision  has  been  issued  and 
become  effective  that  the  area  does  not 
contain  wilderness  characteristics,  and 
that  the  mining  operations  are  no  longer 
subject  to  these  regulations;  or 

(3)  The  anticipated  impacts  are  such 
that  all  or  part  of  the  proposed  mining 
operations  will  impair  the  suitability  of 
the  area  for  preservation  as  wilderness, 
and  therefore,  the  proposed  mining 
operation  cannot  be  allowed. 

(d)  In  addition  to  paragraphs  (a) 
through  (c)  of  this  section,  the  following 
general  plan  approval  procedures  may 
also  apply.  The  authorized  officer  may 
notify  the  operator,  in  writing,  that: 

(1)  The  plan  of  operations  is 
unacceptable  and  &e  reasons  therefore; 
or 

(2)  Modification  of  the  plan  of 
operations  is  necessary  to  meet  the 
requirements  of  these  regulations; 

(3)  The  plan  of  operations  is  being 
reviewed,  but  that  more  time,  not  to 
exceed  an  additional  60  days,  is 
necessary  to  complete  such  review, 
setting  Torth  the  reasons  why  additional 
time  is  needed  except  in  those  instances 
where  it  is  determined  that  an 
Environmental  Impact  Statement, 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act 
(NHPA)  or  section  7  of  the  Endangered 
Species  Act  is  needed.  Periods  during 
which  the  area  of  operations  is 
inaccessible  for  inspection  due  to 
climatic  conditions,  fire  hazards  or  other 
physical  conditions  or  legal 
impediments,  shall  not  be  included 
when  counting  the  60  calendar  day 
period;  or 

(4)  liie  proposed  operations  do  not 
require  a  plan  of  operations. 

(e)  If  the  authorized  officer  does  not 
notify  the  operator  of  any  action  on  the 
plan  of  operations  within  the  30-day 
period,  or  the  60-day  extension,  or  notify 
the  operator  of  the  need  for  an 
Environmental  Impact  Statement  or 
compliance  with  section  106  of  NHPA  or 
section  7  of  the  Endangered  Species  Act, 
operations  imder  the  plan  may  begin. 

The  option  to  begin  operations  under 
this  section  does  not  constitute  approval 
of  a  plan  of  operations.  However,  if  the 
authorized  officer  at  a  later  date  finds 
that  operations  under  the  plan  are 
impairing  wilderness  suitability,  the 
authorized  officer  shall  notify  the 
operator  that  the  operations  are  not  in 
compliance  with  these  regulations  and 
what  changes  are  needed,  and  shall 
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require  the  operator  to  submit  a 
modified  plan  of  operations,  within  a 
time  specified  in  the  notice.  If  the 
operator  is  notified  of  the  need  for  an 
Environmental  Impact  Statement,  the 
plan  of  operations  shall  not  be  approved 
before  30  days  after  a  final  statement  is 
prepared  and  Hied  with  the 
Environmental  Protection  Agency.  If  the 
is  operator  notiHed  of  the  need  for 
compliance  with  section  106  of  the  • 
NHPA  or  section  7  of  the  Endangered 
Species  Act,  the  plan  of  operations  shall 
not  be  approved  until  the  compliance 
responsibilities  of  the  Bureau  of  Land 
Management  are  satished. 

(f)  If  cultural  resource  properties  listed 
on  or  eligible  for  listing  on  the  National 
Register  of  Historic  Places  are  within 
the  area  of  operations,  no  operations 
which  would  affect  those  resources  shall 
be  approved  until  compliance  with 
section  106  of  the  National  Historic 
Preservation  Act  is  accomplished.  The 
operator  is  not  required  to  do  or  to  pay 
for  an  inventory.  Tbe  responsibility  and 
cost  of  the  cultural  resource  mitigation, 
except  as  provided  in  §  3802.3-2(f)  of 
this  title,  included  in  an  approved  plan 
of  operation  shall  be  the  operator’s. 

(g)  Pending  Hnal  approval  of  the  plan 
of  operations,  the  authorized  officer  may 
approve  any  operations  that  may  be 
necessary  for  timely  compliance  with 
requirements  of  Federal  and  State  laws. 
Such  operations  shall  be  conducted  so 
as  to  prevent  impairment  of  wilderness 
suitability  and  to  minimize 
environmental  impacts  as  prescribed  by 
the  authorized  ofHcer  in  accordance 
with  the  standards  contained  in  §  3802.3 
of  this  title. 

§  3802.1-6  Modification  of  pian. 

(a)  If  the  development  of  a  plan  for  an 
entire  operation  is  not  possible,  the 
operator  shall  file  an  initial  plan  setting 
forth  this  proposed  operation  to  the 
degree  reasonably  foreseeable  at  that 
time.  Thereafter,  the  operator  shall  file  a 
supplemental  plan  or  plans  prior  to 
undertaking  any  operations  not  covered 
by  the  initial  plan. 

(b)  At  any  time  during  operations 
under  an  approved  plan  of  operations, 
the  authorized  ofHcer  or  the  operator 
may  initiate  a  modification  of  the  plan 
detailing  any  necessary  changes  that 
were  unforeseen  at  the  time  of  filing  of 
the  plan  of  operations.  If  the  operator 
does  not  furnish  a  proposed 
modification  within  a  time  considered 
reasonable  by  the  authorized  officer,  the 
authorized  officer  may  recommend  to 
the  State  Director  that  the  operator  be 
required  to  submit  a  proposed 
modification  of  the  plan.  The 
recommendation  of  the  authorized 
officer  shall  be  accompanied  by  a 


statement  setting  forth  the  supporting 
facts  and  reasons  for  his 
recommendations.  In  acting  upon  such 
•recommendation,  except  in  the  case  of  a 
modification  under  §  3802.1-5(e)  of  this 
title,  the  State  Director  shall  determine 
(1)  whether  all  reasonable  measures 
were  taken  by  the  authorized  officer  to 
predict  the  environmental  impacts  of  the 
proposed  operations;  (2)  whether  the 
disturbance  is  or  may  become  of  such 
signiHcance  as  to  require  modification  of 
the  plan  of  operations  in  order  to  meet 
the  requirement  for  environmental 
protection  specified  in  §  3802.3-2  of  this 
title,  and  (3)  whether  the  disturbance 
can  be  minimized  using  reasonable 
means.  Lacking  such  a  determination  by 
the  State  Director,  an  operator  is  not 
required  to  submit  a  proposed 
modification  of  an  approved  plan  of 
operations.  Operations  may  continue  in 
accordance  with  the  approved  plan  of 
operations  until  a  modified  plan  is 
approved,  unless  the  State  Director 
determines  that  the  operations  are 
causing  impairment  or  unnecessary  or 
undue  degradation  to  surface  resources. 
He  shall  advise  the  operator  of  those 
measures  needed  to  avoid  such  damage 
and  the  operator  shall  immediately  take 
all  necessary  steps  to  implement 
measures  recommended  by  the  State 
Director. 

(c)  A  supplemental  plan  of  operations 
or  a  modiHcation  of  an  approved  plan  of 
operations  shall  be  approved  by  the 
authorized  ofHcer  in  the  same  manner 
as  the  initial  plan  of  operations. 

§  3802.1-7  Existing  operations. 

(a)  Persons  conducting  mining 
operations  on  the  effective  date  of  these  ' 
regulations,  who  would  be  required  to 
submit  a  plan  of  operations  imder 

§  3802.1-1  of  this  title,  may  continue 
operations  but  shall,  within  60  days 
aher  the  effective  date  of  these 
regulations,  submit  a  plan  of  operations. 
Upon  a  showing  of  good  cause,  the 
authorized  officer  shall  grant  an 
extension  of  time  to  submit  a  plan  of 
operations  not  to  exceed  an  additional 
180  days. 

(b)  Operations  may  continue 
according  to  the  submitted  plan  of 
operations  during  its  review  unless  the 
operator  is  notiHed  otherwise  by  the 
authorized  ofHcer. 

(c)  Upon  approval  of  a  plan  of 
operations,  mining  operations  shall  be 
conducted  in  accordance  with  the 
approved  plan. 

§  3802.2  Bond  requirements. 

(a)  Any  operator  who  conducts  mining 
operations  under  an  approved  plan  of 
operations  shall,  if  required  to  do  so  by 
the  authorized  officer,  furnish  a  bond  in 


an  amount  determined  by  the  authorized 
officer.  The  authorized  officer  may 
determine  not  to  require  a  bond  where 
mining  operations  would  cause  nominal 
environmental  damage,  or  the  operator 
has  an  excellent  past  record  for 
reclamation.  In  determining  the  amount 
of  the  bond,  the  authorized  ofHcer  shall 
consider  the  estimated  cost  of 
stabilizing  and  reclaiming  all  areas 
disturbed  by  the  operations  consistent 
with  §  3802.3-2(h)  of  this  title. 

(b)  In  lieu  of  a  bond,  the  operator  may 
deposit  and  maintain  in  a  Federal 
depository  account  of  the  United  States 
Treasury,  as  directed  by  the  authorized 
ofBcer,  cash  in  an  amount  equal  to  the 
required  dollar  amount  of  the  bond  or 
negotiable  securities  of  the  United 
States  having  a  face  and  market  value  at 
the  time  of  deposit  of  not  less  than  the 
required  dollar  amount  of  the  bond. 

(c)  In  place  of  the  individual  bond  on 
each  separate  operation,  a  blanket  bond 
covering  hardrock  mining  operations 
may  be  furnished,  at  the  option  of  the 
operator,  if  the  terms  and  conditions  as 
determined  by  the  authorized  ofHcer  are 
sufficient  to  comply  with  these 
regulations. 

(d)  In  the  event  that  an  approved  plan 
of  operations  is  modified  in  accordance 
with  §  3802.1-5  of  this  title,  the 
authorized  officer  shall  review  the  initial 
bond  for  adequacy  and,  if  necessary, 
shall  require  that  the  amount  of  bond  be 
adjusted  to  conform  to  the  plan  of 
operations,  as  modified. 

(e)  When  a  mining  claim  is  patented, 
except  for  the  California  Desert 
Conservation  Area,  the  authorized 
officer  shall  release  the  operator  from 
that  portion  of  the  performance  bond 
and  plan  of  operations  which  applies  to 
operations  within  the  boundaries  of  the 
patented  land.  The  authorized  officer 
shall  release  the  operator  fi'om  the 
remainder  of  the  performance  bond  and 
plan  of  operations  (covering  approved 
means  of  access  outside  the  boundaries 
of  the  mining  claim)  when  the  operator 
has  either  completed  reclamation  in 
accordance  with  paragraph  (f)  of  this 
section  or  those  requirements  are 
waived  by  the  authorized  officer. 

(f)  When  all  or  any  portion  of  the 
reclamation  has  been  completed  in  - 
accordance  with  paragraph  (h)  of 

§  3802.3-2  of  this  title,  the  operator  shall 
notify  the  authorized  officer  who  shall 
promptly  make  a  joint  inspection  with 
the  operator.  The  authorized  officer 
shall  then  notify  the  operator  whether 
the  performance  under  the  plan  of 
operations  is  accepted.  When  the 
authorized  officer  has  accepted  as 
completed  any  portion  of  the 
reclamation,  he  shall  reduce 
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proportionally  the  amount  of  bond  with 
respect  to  the  remaining  reclamation. 

§  3802.3  Environmental  protection. 

§  3802.3-1  Environmental  assessment 

(a)  When  a  plan  of  operations  or 
significant  modiHcation  is  filed,  the 
authorized  officer  shall  make  an 
environmental  assessment  to  identify 
the  impacts  of  the  proposed  mining 
operations  upon  the  environment  and  to 
determine  whether  the  proposed  activity 
will  impair  the  suitability  of  the  area  for 
preservation  as  wilderness  or  cause 
unnecessary  and  undue  degradation  and 
whether  an  environmental  impact 
statement  is  required. 

(b)  Following  completion  of  the 
environmental  assessment  or  the 
environmental  impact  statement,  the 
authorized  officer  shall  develop 
measures  deemed  necessary  for 
inclusion  in  the  plan  of  operations  that 
will  prevent  impairment  of  wilderness 
suitability  and  undue  or  unnecessary 
degradation  of  land  and  resources. 

(c)  If  as  a  result  of  the  environment 
assessment,  the  authorized  officer 
determines  that  there  is  substantial 
public  interest  in  the  proposed  mining 
operations,  the  operator  may  be  notified 
that  an  additional  period  of  time  is 
required  to  consider  public  comments. 
The  period  shall  not  exceed  the 
additional  60  days  provided  for  approval 
of  a  plan  in  §  3802.1-4  of  this  title  except 
as  provided  for  cases  requiring  an 
environmental  impact  statement,  a 
cultural  resource  inventory  or  section  7 
of  the  Endangered  Species  Act. 

§  3802.3-2  Requirements  for 
environmental  protection. 

(a)  Air  Quality.  The  operator  shall 
comply  with  applicable  Federal  and 
State  air  quality  standards,  including  the 
requirements  of  the  Clean  Air  Act  (42 
U.S.C.  1857  et  seq.). 

(b)  Water  Quality.  The  operator  shall 
comply  with  applicable  Federal  and 
State  water  quality  standards,  including 
regulations  issued  pursuant  to  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1151  et  seq.). 

(c)  Solid  Wastes.  The  operator  shall 
comply  with  applicable  Federal  and 
State  standards  for  the  disposal  and 
treatment  of  solid  wastes.  All  garbage, 
refuse,  or  waste  shall  either  be  removed 
from  the  affected  lands  or  disposed  or 
treated  to  minimize,  so  far  as  is 
practicable,  its  impact  on  the 
environment  and  ffie  surface  resources. 
All  tailings,  waste  rock,  trash, 
deleterious  materials  of  substances  and 
other  waste  produced  by  operations 
shall  be  deployed,  arranged,  disposed  or 
treated  to  minimize  adverse  impact 


upon  the  environment,  surface  and 
subsurface  resources. 

(d)  Visual  Resources.  The  operator 
shall,  to  the  extent  practicable, 
harmonize  operations  with  the  visual 
resources,  identified  by  the  authorized 
officer,  through  such  measmes  as  the 
design,  location  of  operating  facilities 
and  improvements  to  blend  with  the 
landscape. 

(e)  Fisheries,  Wildlife  and  Plant 
Habitat.  The  operator  shall  take  such 
action  as  may  be  needed  to  minimize  or 
prevent  adverse  impact  upon  plants, 
fish,  and  wildlife,  including  threatened 
or  endangered  species,  and  their  habitat 
which  may  be  affected  by  the 
operations. 

(f)  Cultural  and  Paleontological 
Resources.  (1)  The  operator  shall  not 
knowingly  disturb,  alter,  injure,  destroy 
or  take  any  scientifically  important 
paleontological  remains  or  any 
historical,  archaeological,  or  cultural 
district,  site,  structure,  building  or 
object. 

(2)  The  operator  shall  immediately 
bring  to  the  attention  of  the  authorized 
officer  any  such  cultmal  and/or 
paleontological  resources  that  might  be 
altered  or  destroyed  by  his  operation, 
and  shall  leave  such  discovery  intact 
until  told  to  proceed  by  the  authorized 
officer.  The  authorized  officer  shall 
evaluate  the  discoveries  brought  to  his 
attention,  and  determine  with^  10 
working  days  what  action  shall  be  taken 
with  respect  to  such  discoveries. 

(3)  The  responsibility  and  the  cost  of 
investigations  and  salvage  of  such 
values  discovered  during  approved 
operations  shall  be  the  Federal 
Goverment’s. 

(g)  Access  Routes.  No  new  access 
routes  that  woxdd  cause  more  than 
temporary  impact  and  therefore  would 
impair  wUdemess  suitability  shall  be 
constructed  in  a  wilderness  study  area. 
Temporary  access  routes  that  are 
constructed  by  the  operator  shall  be 
constructed  and  maintained  to  assure 
adequate  drainage  and  to  control  or 
prevent  damage  to  soil,  water,  and  other 
resource  values.  Unless  otherwise 
approved  by  the  authorized  officer, 
roads  no  longer  needed  for  operations 
shall  be  closed  to  normal  vehicular 
traffic:  bridges  and  culverts  shall  be 
removed;  cross  drains,  dips,  or  water 
bars  shall  be  constructed,  and  the  road 
surface  shall  be  shaped  to  as  near  a 
natural  contour  as  practicable,  be 
stablized  and  revegetated  as  required  in 
the  plan  of  operations. 

(h)  Reclamation.  (1)  The  operator 
shall  perform  reclamation  of  those  lands 
disturbed  or  affected  by  the  mining 
operation  conducted  by  the  operator 
under  an  approved  plan  of  operations 


containing  reclamation  measures 
stipulated  by  the  authorized  officer  as 
contemporaneously  as  feasible  with 
operations.  The  disturbance  or  effect  on 
mined  land  shall  not  include  that  caused 
by  separate  operations  in  areas 
abandoned  before  the  effective  date  of 
these  regulations. 

(2)  An  operator  may  propose  and 
submit  with  his  plan  of  operations 
measures  for  reclamation  of  the  ejected 
area. 

(i)  Protection  of  survey  monument's. 
The  operator  shall,  to  the  extent 
practicable  and  consistent  with  the 
operation,  protect  all  survey 
monuments,  witness  comers,  reference 
monuments,  bearing  trees  and  line  trees 
against  destruction,  obliteration,  or 
damage  from  the  approved  operations. 

If,  in  the  course  of  operations,  any 
monuments,  comers  or.  accessories  are 
destroyed,  obliterated  or  damaged  by 
such  operations,  the  operator  shall 
immediately  report  the  matter  to  the 
authorized  officer.  The  authorized 
officer  shall  prescribe  in  writing  the 
requirement  for  the  restoratipn  or 
reestablishment  of  monuments,  comers, 
bearing  trees,  and  line  trees. 

§  3802.4  General  provisions. 

§  3802.4-1  Noncompliance. 

(a)  An  operator  who  conducts  mining 
operations  undertaken  either  without  an 
approved  plan  of  operations  or  without 
taking  actions  specified  in  a  notice  of 
noncompliance  within  the  time  specified 
therein  may  be  enjoined  by  an 
appropriate  court  order  from  continuing 
such  operations  and  be  liable  for 
damages  for  such  unlawful  acts. 

(b)  Whenever  the  authorized  officer 
determines  that  an  operator  is  failing  or 
has  failed  to  comply  with  the 
requirements  of  an  approved  plan  of 
operations,  or  with  the  provisions  of 
these  regulations  and  that 
noncompliance  is  causing  impairment  of 
wilderness  suitability  or  unnecessary 
and  undue  degradation  of  the  resources 
of  the  lands  involved,  the  authorized 
officer  shall  serve  a  notice  of 
noncompliance  upon  the  operator  by 
delivery  in  person  to  the  operator  or  the 
operator’s  authorized  agent,  or  by 
certified  mail  addressed  to  the 
operator’s  last  known  address. 

(c)  A  notice  of  noncompliance  shall 
specify  in  what  respects  the  operator  is 
failing  or  has  failed  to  comply  with  the 
requirements  of  the  plan  of  operations  of 
the  provisions  of  applicable  regulations, 
and  shall  specify  the  actions  which  are 
in  violation  of  the  plan  or  regulations 
and  the  actions  which  shall  be  taken  to 
correct  the  noncompliance  and  the  time 
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limits,  not  to  exceed  30  days,  within 
which  corrective  action  shall  be  taken. 

§3802.4-2  Access. 

(a)  An  operator  is  entitled  to  non¬ 
exclusive  access  to  his  mining 
operations  consistent  with  provisions  of 
the  United  States  mining  laws  and 
Departmental  regulations. 

(b)  In  approving  access  as  part  of  a 
plan  of  operations,  the  authorized  officer 
shall  specify  the  location  of  the  access 
route,  the  design,  construction,  operation 
and  maintenance  standards,  means  of 
transportation,  and  other  conditions 
necessary  to  prevent  impairment  of 
wilderness  suitability,  protect  the 
environment,  the  public  health  or  safety. 
Federal  property  and  economic 
interests,  and  the  interests  of  other 
lawful  users  of  adjacent  lands  or  lands 
traversed  by  the  access  route.  The 
authorized  officer  may  also  require  the 
operator  to  utilize  existing  access  routes 
in  order  to  minimize  the  number  of 
separate  rights-of-way,  and,  if 
practicable,  to  construct  access  routes 
within  a  designated  transportation  and 
utility  corridor.  When  commercial 
hauling  is  involved  and  the  use  of  an 
existing  access  route  is  required,  the 
authorized  officer  may  require  the 
operator  to  make  appropriate 
arrangements  for  use  and  maintenance. 

§  3802.4-3  Multiple-use  conflicts. 

In  the  event  that  uses  under  any  lease, 
license,  permit,  or  other  authorization 
pursuant  to  the  provisions  of  any  other 
law,  shall  conflict,  interfere  with,  or 
endanger  operations  in  approved  plans 
or  otherwise  authorized  by  these 
regulations,  the  conflicts  shall  be 
reconciled,  as  much  as  practicable,  by 
the  authorized  officer. 

§  3802.4-4  Fire  prevention  and  control. 

The  operator  shall  comply  with  all 
applicable  Federal  and  State  fire  laws 
and  regulations,  and  shall  take  all 
reasonable  measures  to  prevent  and 
suppress  Hres  on  the  area  of  mining 
operations. 

§  3802.4-5  Maintenance  and  public  safety. 

During  all  operations,  the  operator 
shall  maintain  his  structures,  equipment, 
and  other  facilities  in  a  safe  and  orderly 
manner.  Hazardous  sites  or  conditions 
resulting  from  operations  shall  be 
marked  by  signs,  fenced,  or  otherwise 
identified  to  protect  the  public  in 
accordance  with  applicable  Federal  and 
State  laws  and  regulations. 

§  3802.4-6  Inspection. 

The  authorized  officer  shall 
periodically  inspect  operations  to 
determine  if  the  operator  is  complying 
with  these  regulations  and  the  approved 


plan  of  operations,  and  the  operator 
shall  permit  access  to  the  authorized 
officer  for  this  purpose. 

§  3802.4-7  Notice  of  suspension  of 
operations. 

fa}  Except  for  seasonal  suspension, 
the  operator  shall  notify  the  authorized 
officer  of  any  suspension  of  operations 
within  30  days  after  such  suspension. 
This  notice  shall  include: 

(1)  Verification  of  intent  to  maintain 
structures,  equipment,  and  other 
facilities,  and 

(2)  The  expected  reopening  date. 

(b)  The  operator  shall  maintain  the 
operating  site,  structure,  and  other 
facilities  in  a  safe  and  environmentally 
acceptable  condition  during 
nonoperating  periods. 

(c)  The  name  and  address  of  the 
operator  shall  be  clearly  posted  and 
maintained  in  a  prominent  place  at  the 
entrance  to  the  area  of  mining 
operations  during  periods  of 
nonoperation. 

§  3802.4-8  Cessation  of  operations. 

The  operator  shall,  within  1  year 
following  cessation  of  operations, 
remove  all  structures,  equipment,  and 
other  facilities  and  reclaim  the  site  of 
operations,  unless  variances  are  agreed 
to  in  writing  by  the  authorized  officer. 
Additional  time  may  be  granted  by  the 
authorized  officer  upon  a  show  of  good 
cause  by  the  operator. 

§  3802.5  Appeals. 

(a)  Any  party  adversely  affected  by  a 
decision  of  the  authorized  officer  or  the 
State  Director  made  pursuant  to  the 
provisions  of  this  subpart  shall  have  a 
right  of  appeal  to  the  Board  of  Land 
Appeals,  Office  of  Hearings  and 
Appeals,  pursuant  to  part  4  of  this  title. 

(b)  In  any  case  involving  lands  under 
the  jurisdiction  of  any  agency  other  than 
the  Department  of  the  Interior,  or  an 
office  of  the  Department  of  the  Interior 
other  than  the  Bureau  of  Land 
Management,  the  office  rendering  a 
decision  shall  designate  the  authorized 
officer  of  such  agency  as  an  adverse 
party  on  whom  a  copy  of  any  notice  of 
appeal  and  any  statement  of  reasons, 
written  arguments,  or  brief  must  be 
served. 

§  3802.6  Public  availability  of  information. 

(a)  Except  as  provided  herein,  all 
information  and  data,  including  plans  of 
operation,  submitted  by  the  operator 
shall  be  available  for  examination  by 
the  public  at  the  office  of  the  authorized 
officer  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act  (F.O.LA.). 

(b)  Information  and  data  submitted 
and  specifically  identified  by  the 


operator  as  containing  trade  secrets  or 
confidential  or  privileged  commercial  or 
financial  information  and  so  determined 
by  the  authorized  officer  will  not  be 
available  for  public  examination. 

(c)  The  determination  concerning 
specific  information  which  may  be 
withheld  from  public  examination  will 
be  made  in  accordance  with  the  rules  in 
43  CFR  Part  2. 

(FR  Doc.  80-6501  Filed  2-29-80;  8:45  am] 

BILUNG  CODE  4310-<4-M 


